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1. Introduction

This submission is made by the Network of European Integrity and Whistleblowing Authorities
(NEIWA) (NEIWA's mission statement can be found HERE) in response to the European
Commission’s ongoing review of Directive (EU) 2019/1937 (the “Directive”). The Directive
represents a significant and necessary step toward establishing minimum standards of protection
for whistleblowers across the European Union. Its adoption marked a recognition of the critical role
that individuals play in exposing breaches of Union law and safeguarding the public interest.

Notwithstanding these advances, experience since transposition across Member States indicates
that important gaps remain in the Directive’s scope, enforcement mechanisms, and practical
operation. These gaps risk undermining the Directive’s effectiveness and, in some cases,
discouraging individuals from reporting wrongdoing.

This submission identifies key areas where targeted amendments would materially strengthen the
Directive and ensure that its objectives are fully realised in practice.

The submission also contains examples illustrating Member States’ interpretation and transposition
of the Directive, identifying instances where non-compliance or divergent approaches could trigger
Commission intervention.

2. Executive Summary

While Directive (EU) 2019/1937 establishes a valuable framework for whistleblower protection, its
impact has been uneven across Member States. In particular, limitations in material scope,
inconsistencies in enforcement, and practical barriers to protection have reduced its effectiveness.

This submission recommends that the European Commission, either through amendments of the
Directive or through a focused intervention and awareness raising initiatives:

e Expand the material scope of the Directive beyond specified areas of Union law;

e Strengthen protections against both direct and indirect retaliation, including evidential
safeguards;

e Introduce minimum standards for enforcement, including effective, proportionate, and
dissuasive sanctions;

e Clarify the requirements on external reporting channels;

e Require Member States to provide meaningful support measures for whistleblowers;

e Mandate the acceptance and handling of anonymous disclosures.

These reforms would significantly enhance legal certainty, improve trust in reporting systems, and
ensure more consistent protection across the Union.

3. General Assessment of the Directive

3.1 Positive Developments
The Directive has introduced several important advances in EU law. These include:

e The establishment of harmonised minimum standards concerning protection of persons who
reports breaches of law across Member States;

e The recognition and regulation of internal and external reporting channels;

e The imposition of confidentiality obligations to protect reporting persons;


https://whistleblowingnetwork.org/WIN/media/pdfs/NEIWA-Mission-Statement.pdf

e The creation of a new mechanism to improve the enforcement of certain EU laws;
e The introduction of protections against retaliation.

These elements have contributed to raising awareness of whistleblower protections and have
prompted legislative reform in many Member States.

3.2 Persistent Challenges
Despite these strengths, implementation has revealed several structural weaknesses:

e Significant divergence in national transposition, leading to fragmentation inter alia regarding
the material scope of application and protection against retaliation;

e A material scope that is limited to specific areas of Union law, creating complexity and
uncertainty;

e Weak or inconsistent enforcement mechanisms;

e Practical barriers that deter individuals from making reports.

These issues indicate that further legislative refinement at Union level is necessary.

4. Key Issues and Proposed Amendments

4.1 Material scope of the Directive (Article 2)

The Directive’s material scope is limited to breaches of specified areas of Union law. This approach
has created practical difficulties and limits the type of breaches possible to report, e.g. people
reporting breaches in the area of protection of worker's health and safety and working conditions
are not protected by the provisions of the Directive.

In particular, individuals are often unable to determine whether a concern falls within scope. This
uncertainty can discourage reporting or lead to delays in raising concerns. Furthermore, the
approach has resulted in divergent national extensions of scope, undermining harmonisation and
complicating transnational cases further.

It is recommended to:

e Establish a broader minimum standard covering serious wrongdoing including extending the
areas of EU breaches covered and including breaches of national law (with the exception of
matters and/or processes relating personal grievances).

It would improve clarity and ensure more consistent protection across jurisdictions. (See Appendix
A, page 10)

4.2 Protection Against Retaliation (Articles 19 and 21)

Although the Directive provides a definition of retaliation, practical enforcement remains challenging.
Indirect forms of retaliation (such as exclusion from opportunities, reputational harm, or career
stagnation) are particularly difficult to identify and prove. It is indeed complicated to prove that
indirect retaliation has occurred, particularly in some Member states where penalisation is
considered as a criminal offence.

A major gap relates to the absence of effective preventive or interim measures (such as the power
to immediately suspend a dismissal) to protect whistleblowers while legal proceedings are ongoing.



There is legal uncertainty regarding whether a whistleblower can be prosecuted for "autonomous"
crimes (e.g., making an unauthorised audio recording) when the act was necessary to obtain
evidence of a violation.

A further problem is the time limitation of whistleblower protection in some Member States.

Moreover, while the Directive provides for a reversal of the burden of proof, its application in practice
is uneven. It is indeed difficult for the Directive to achieve its objectives without amendment of legacy
laws in Members states, including on this issue.

It is recommended that the European Commission and national institutions:

e Clarify, and provide guidance on, the interpretation of the definition of retaliation, especially
with regards to indirect and informal forms of retaliation

e Provide guidance on what amounts to effective preventative measures in regard to retaliation,
including the application of interim measure pending the resolution of judicial proceedings

e Ensure a consistent application of the reversal of the burden of proof in national proceedings
in cases of retaliation against whistleblowers.

These measures would enhance the effectiveness of protections and increase confidence among
potential whistleblowers. (See Appendix A, pages 11 to 14)

4.3 Enforcement and Sanctions (Articles 20-23)

A key limitation of the current Directive is the absence of robust and consistent enforcement
mechanisms. In many Member States, sanctions are either insufficiently dissuasive or rarely applied.
Many competent authorities lack the power to impose administrative penalties directly on employers
who retaliate against whistleblowers or fail to establish reporting channels.

Some authorities suggest systems to compensate whistleblowers for damages by using the funds
collected from fines. Some Member States have indeed implemented financial support measures,
through national legislation, whereby funding is provided through financial penalties. Feedback on
such measures has been positive.

Authorities often have unclear legal standing to intervene in court proceedings on behalf of
a whistleblower, limiting their role to acting as witnesses or providing reports.

Without effective enforcement, the Directive risks being perceived as symbolic rather than practical.
It is recommended that the Directive be amended to:

¢ Introduce minimum standards for sanctions to ensure they are effective, proportionate, and
dissuasive, including through financial penalties;

e Require the designation of independent supervisory authorities with investigative and
enforcement powers;

e Mandate regular reporting by Member States on enforcement outcomes.

These reforms would significantly strengthen compliance and accountability. (See Appendix A, page
15)



4.4 Internal and External Reporting (Articles 7-10)

The Directive places considerable emphasis on internal reporting channels. While internal
mechanisms can be effective, they may not be appropriate in all circumstances, particularly in
situations with an elevated risk of retaliation or where management is implicated in the alleged
wrongdoing.

In practice, an overemphasis on prioritising the use of internal channels may deter individuals from
reporting or delay the exposure of serious wrongdoing.

In some states, individuals who report directly to the police or public prosecutor rather than through
designated internal or external channels are not legally protected, effectively reducing the likelihood
of persons coming forward with reports on criminal offences.

There is a lack of specific protection for the staff responsible for handling internal reports, who may
face retaliation for performing their duties independently and impartially.

Current protections are largely limited to information obtained in a work-related context, potentially
excluding those who learn of violations outside of a professional setting. According to some
authorties it may be in the public interest to expand the personal scope of the Directive.

There is lack of legal certainty for certain reporting persons as some Member States, interpreting
the Directive, either entirely exclude certain areas of reporting from whistleblower protection or
exclude specific categories of personnel, such as members of the armed forces or intelligence
services.

Strengthen roles and procedures for external authorities. There is lack of clear guidance on what it
means to follow up on reports. There must also be institutional independence of reporting channels
by ensuring an independent authorised officer who will guarantee full security for the whistleblower.

Practices should be harmonised to allow the possibility of direct reporting to an external supervisory
authority without prior internal reporting. (See Appendix A, pages 14 to 16)

It is recommended to the European Commission to:

e Ensure that reporting through external reporting channels provides for equal protection for
reporting persons to whistleblowers using internal reporting channels and in general
strengthen the protections for whistleblowers;

e Strengthen roles and procedures for external authorities in supporting independent
authorities.

This would better reflect the realities faced by whistleblowers and support timely reporting.
4.5 Support Measures (Article 20)

The Directive requires Member States to provide support measures but does not specify minimum
standards. As a result, support varies significantly across jurisdictions.

Many whistleblowers face legal, financial, and psychological challenges that are not adequately
addressed under current frameworks. Feedback from the few member states where support
measures exist has been overwhelmingly positive and in favour of creating minimum standards.

It is recommended that the Directive:

e Require access to legal advice and legal aid;



e Provide for interim financial support where individuals suffer loss of income;
e Provide for psychological and professional support services.

The European Commission should consider producing guidance and templates to facilitate best
practice and encourage the strengthening support mechanisms, essential to ensuring that
protections are meaningful in practice.

Please see link at appendix B, regarding research undertaken by NEIWA on the topic of support
measures.

4.6 Anonymous Reporting

The Directive currently does not require Member States to accept anonymous reports, leading to
inconsistent practices, ranging from total prohibition to full acceptance of such reports.

Anonymous reporting can play a critical role in enabling individuals to come forward, particularly in
high-risk environments.

It is recommended that the Directive:

e Require Member States to accept and process anonymous reports;
e Ensure that protections apply if the identity of the reporting person is subsequently disclosed.

This would enhance accessibility and effectiveness of reporting systems. (See Appendix A, page
15)

4.7 Data colletion (Article 27)

While Article 27 of the Directive establishes a general obligation for Member States to report data
on whistleblowing to the Commission, the formulation of this provision remains insufficiently precise.
It does not impose a clear and direct obligation on all external reporting channels to collect data in
a harmonised manner or according to a clearly defined structure.

As a result, many Member States provide the Commission with partial or incomplete information.
The data submitted are often not comparable and therefore fail to offer a reliable picture of the real
effectiveness and impact of whistleblower protection rules across the EU.

It is therefore recommended that the Directive:

e Introduce an explicit obligation for external reporting channels to systematically collect and
publish standardised data

This would ensure that the information provided to the Commission is complete, comparable, and
suitable for meaningful evaluation at EU level.

5. Considerations for alignment with the EU anti-
corruption Directive
It is suggested expanding the material scope of the Whistleblower Protection Directive to include

corruption matters, specifically noting this should be considered with the recent adoption by the
European Parliament of the EU anti-corruption Directive, 2023/0135(COD), on March 26, 2026.

Multiple national authorities highlight that corruption and related offenses (such as embezzlement
and bribery) are currently not explicitly included in the mandatory material scope of the existing
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Whistleblower Protection Directive. This has led some entities to ignore reports regarding potential
corruption.

While the EU-wide status remains a point of recommendation for many, some member states have
already moved forward independently. For instance, one member state has recently amended its
national legislation to expand its scope to include all criminal offenses against the economy, official
duty, embezzlement, and bribery.

There is a strong consensus among reporting authorities to explicitly include national and
international corruption within the material scope of EU-wide whistleblower rules to eliminate legal
uncertainty. (See Appendix A, page 10)

6. Practical Implementation Considerations

Experience to date suggests that compliance efforts have often focused on formal requirements
rather than organisational culture. In many cases, reporting channels exist but are not trusted by
employees rendering them less effective.

Common challenges include:
e Lack of awareness of reporting mechanisms;
e Fear of subtle or informal retaliation;
e Perceived ineffectiveness of follow-up procedures.

Addressing these issues will require not only legislative amendments but also continued guidance
and monitoring at Union level. (See Appendix A, pages 15 to 17)

~7. Summary of Recommendations

The European Commission is invited to consider the following amendments and, where appropriate,
to provide guidance on:

Expand the Directive’s material scope;

Strengthen protections against retaliation, including evidential safeguards;
Introduce minimum enforcement standards and effective sanctions;
Require robust support measures for whistleblowers;

Mandate the acceptance of anonymous reporting.

Impose a clear obligation to collect relevant data.

I

8. Conclusion

Directive (EU) 2019/1937 represents a major step forward in the protection of whistleblowers within
the European Union. However, experience since its implementation demonstrates that further
refinement is required to ensure that its protections are effective in practice.

Targeted amendments addressing scope, enforcement, and practical protections would significantly
enhance the Directive’s impact. Such reforms would strengthen trust in reporting systems, improve
compliance with Union law, and contribute to the broader objective of safeguarding the public
interest.

The European Commission’s review provides a timely opportunity to address these issues and to
build on the strong foundation already established by the Directive.



NEIWA's members, consisting of practicing authorities from across the EU, have collaborated to
provide this submission and welcome the initiative of the Commission to review the Directive. NEIWA
remains at disposal should the Commission require clarification on this submission or would like to
receive further evidence and suggestions.

9. Appendices

Please find below a list of documents provided by NEIWA that may be useful to the Commission in
its review of the Directive, and which supports arguments brought forward in NEIWA's submission.
Please note that some documents only contain executive summaries and full versions may be made
available to the Commission upon request.

A. Table with anonymised submissions from NEIWA members highlighting

specific issues encountered

NEIWA Working Group research on Whistleblower support measures

. January 2026: NEIWA Whistleblowing Training Guide: Comparative

Overview and Recommendations

. 2025 Report of the NEIWA Working group on Whistleblowers’ reports
Following-up on Whistleblowing Reports: A Comparative Analysis of
Models Adopted by Selected European Countries / January 2025
2024 How To Listen And Talk To The Potential Whistleblower

. 2024 Recognising A Whistleblower

. Comparative report Dec 2022 — Competence of NEIWA Members

mo Ow

Irom

Appendices A
Directive 2019/1937 Review Submissions of NETWA Members:

Material and personal scope:

Issue identified Proposed recommendation/ amendment
3 members of Uncertainties about the terminology | Guidance on how shareholders and
NEIWA submitted | shareholders and volunteers volunteers should be interpreted in line with
the following the intention and purpose of the Directive
remarks
concerning

Some reports may be disregarded and fall | To extend it to any person who has
outside the scope of the Directive because | knowledge of or has obtained information
they were made by persons who became | about violations, whether in a professional
aware of the relevant facts outside their | context or outside it, and not only to workers
professional context in a professional context

Individuals who act as witnesses in | Itis recommended to broaden the personal
judicial procedures or report directly to the | scope in the national legislation.

Public Prosecutor’s Office without going
through the external or internal channel,
are not considered as whistleblowers
according to our national law.

personal scope:
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https://whistleblowingmonitor.eu/wp-content/uploads/2026/04/2025_NEIWA_WG_WB_support_measures.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2026/03/NEIWA_Whistleblowing_Training_Guide.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2026/03/NEIWA_Whistleblowing_Training_Guide.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2026/03/20250617-results-NEIWA-WG-WB-reports-2025-final.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2025/03/Following-up-on-whistleblowing-reports.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2025/03/Following-up-on-whistleblowing-reports.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2025/01/RESOURCES_HOW-TO-LISTEN-AND-TALK-TO-THE-POTENTIAL-WHISTLEBLOWER.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2025/01/RESOURCES_RECOGNIZING-A-WHISTLEBLOWER.pdf
https://whistleblowingmonitor.eu/wp-content/uploads/2025/01/RESOURCES_Comparative-report-Dec-2022-Competence-of-NEIWA-Members.pdf

Issue identified

Proposed recommendation/ amendment

6 members of

Directive does not include corruption
offences and related offences.

To broaden the scope of application to

NEIWA include cases of corruption and related
. offences.
SmeI.tted the The relationship between subsequent | The areas referred to in Article 2 (1) should
following European Union legal acts providing for | be revised in the light of European Union
remarks the use of a mechanism for reporting | legalacts adopted after Directive 2019/1937
concerning breaches of the law, and Directive | entered into force.
material scope 201_9/1937 (especially Article 2, which
(Article 2): defmeg the areas to which reports may
relate) is unclear.
The majority of irregularities received by | To extend the material scope of application
the competent body for external reporting, | to otherviolations of national law.
relate to other provisions of national law.
The scope of the directive is too narrowly | An expanded scope of application of the
defined (fraud offenses and economic | directive should be binding on the Member
crimes etc. are not covered by the scope | States.
of the directive).
Need to extend the list of breaches | Add this category to the list of reported
covered by the Directive, .eg. protection of | breaches covered by the Directive.
workers’ health and safety and working
conditions.
Protection:
Issue identified Proposed recommendation/
amendment
10 members of Strengthening of support measures To ensure adequate protection for

NEIWA
submitted the
following
remarks
concerning
support
measures,
preventive
measures and
prohibition of
retaliation:

reporting persons and a uniform approach
across the EU, it would be preferable to
convert this into a “shall” requirement,
making it mandatory for all Member States
to provide the necessary psychological and
legal support.

Guidance on psychological and other
supports (weak procedural support for
whistleblowers, there is no unified EU fund
for legal aid, the burden of proof may still
be difficult in practice, whistleblowers may
be exposed to lengthy court proceedings).

A more precise definition of the concept of
“retaliation”

Uniform minimum procedural deadlines.
Ensuring expedited proceedings in all court
disputes so that parties are exposed to
procedural costs as little as possible.
Strengthening procedural and financial
protection by establishing EU funds for
legal aid for whistleblowers.
Placing the burden of proof exclusively on
employers and introducing interim
protective measures.

The measures afforded by the Directive
only provide for an ex-post remedy, after
retaliation has occurred, but Member
States do not have a duty to protect WB
before retaliation occurs. This can be
frustrating for WB and discouraging for
potential WB.

Include a provision to provide that member
states should afford the WB a “WB status”
to be recognized as soon as the WB report
is made, in order to benefit from
a conservatory/preventive  protection
before any retaliatory measure takes place.

Legal remedies against retaliation suffered
in another Member state than where the
WB resides.

Mutual recognition and certification of
a whistleblower’s status under the
directive.

Article 20 (2): Guidance on psychological
and other supports

Itis essential to support studies to analyse
these impacts and to establish appropriate
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It is evident that there is a psychological
impact on individuals who make reports.

mechanisms within the authorities to
provide this support from the very outset.

Article 23 Directive: a sanctioning system
without provisions for compensating
whistleblowers for damage. A sanctioning
system has been established for offenders
in cases of retaliation; however, no system
has been put in place to compensate
whistleblowers for the damages and losses
they suffer, leaving them, if necessary, to
initiate legal claims on their own

Establish in national legislation
compensation systems for whistleblowers
who suffer harm, which could be funded
through the cost of the sanctions.

Article 20: Measures of support. Standing
of the competent authorities pursuant to
Article 20 of the Directive to intervene in
judicial proceedings in defence of the
whistleblower

That this role be clearly established for the
authorities.

Article 19: Prohibition of retaliation
National and regional agencies must have
real competence and standing to go to
court and request the judicial authority to
take retaliatory action, such as dismissal.
There must be direct obligations on states
to make it real and effective.

To make them effective, they must enforce
them, requiring not only the transposition
of the directive but also the modification
and harmonisation of all necessary
legislation in the various legal systems so
that it can be enforced.

Those responsible for internal reporting
channels for receiving and following up on
information should be included among
those entitled to protection against
retaliation.

Provide in the whistleblowers legislation
protection for the administrator of the
internal  reporting channel against
retaliation in order to guarantee the
independence of the function.

Ensure that the individuals mentioned in
Article 4 have access to appropriate
corrective measures against retaliation,
including any precautionary or provisional
measures that the relevant authorities may
take, in accordance with national law.

Article 21 (6) of the Directive would be
amended. It is therefore necessary to
establish express precautionary measures
to suspend such acts of retaliation, as well
as the possibility of imposing
compensation payments on those who
carry out retaliation. These payments
should be defined and imposed by the
authorities responsible for protection

Article 20 (2) uses the term “may provide”
to refer to financial assistance and
psychological support.

This creates a regulatory gap, as
psychological protection is not a
mandatory obligation for Member States.

Amendment to Article 20 (2) and make
psychological support and financial
assistance mandatory for Member States.

Article 21: Measures for protection against
retaliation. There is a gap between the
moment retaliation occurs and the
moment a judge intervenes. During this
time, the whistleblower is left unprotected,
which weakens the governance system and
discourages future whistleblowers.

Member States must ensure that the
competent courts or authorities have the
power to suspend the effects of the act of
retaliation.

Lack of information provided to the
whistleblower through the reporting
channels if they meet the conditions for
protection as a whistleblower.

Reporting channels should carry out an
assessment to determine whether the
reporting person appears to meet the
conditions to benefit from whistleblower
protection, and should systematically
inform reporting persons of their rights to
protection against retaliation.

Article 20: Lack of information on (how to
obtain) support measures

Improve the information provided: inform
whistleblowers about the possibility of
obtaining support measures.
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The definition of retaliation is limited to
what occurs in a work-related context

Revise the definition of retaliation to also
include retaliation occurring outside the
workplace.

The implementation of  corrective
measures after the employer has taken
retaliatory actions against the reporting
person,

Drafting of guidelines on how to implement
measures to stop retaliatory actions taken
against the reporting person.

Issue identified

Proposed recommendation/
amendment

5 members of
NEIWA
submitted the
following
remarks
concerning
conditions of
protection:

Article 6: Conditions for protection: In the

practice, some reports contain little
information and/or no substantiated
information leading to a reasonable

suspicion that the violation occurred.
Unsubstantiated reports, even when the
whistleblower believed the information was
true and fell within the scope of the
directive, should not qualify as reports with
associated protection.

Consider adding a condition, stemming
from the perspective of the competent
internal/external reporting channel, that
the reportis sufficiently substantiated and
contains a reasonable suspicion that the
violation occurred.

The admissibility check of the reasonable
suspicion that the violation occurred by
the competent internal or external
channel will allow to assess if a report
qualifies as a protected report, next to the
two other conditions.

The current wording of Article 6 might
exclude “informal” internal reports to
hierarchy or colleagues to qualify for
protection asit provides that the conditionis
areport made according to chapter 7.

Consider clarifying that an «informal»
internal report to the hierarchy or
colleagues within the organisation can be
(or cannot be) interpreted as an internal
report through a designated internal
channeland can qualify (or cannot qualify)
for a protected report.

Article 6 (4): It’s unclear who the relevant
institutions, bodies, offices or agencies of
the Union are, which qualify for a protected
report

Consider listing exhaustively who the
relevant institutions, bodies or agencies of
the Union are and clarifying how the
protection can be assessed by the national
body who did not receive and follow-up on
the report made to the relevant EU body.

Article 6, b): This legal provision implies that
protection is only granted to persons who
reports to the appropriate set-up channels
(internal or external).

In practice, many persons who report
violations often do so by first reporting to
their manager and hierarchy before
reporting finally tot the appropriate
channels. In the meantime, they are
exposed to risks of retaliation without being
protected

The conditions set up for protection
should include the scenario according to
which the reporting person first went to his
hierarchy to address potential violations.
The date from which the protection should
be applicable could extend to such steps,
without jeopardizing the need to use
appropriate channels as required by the
Directive.

Article 21 (3): The findings presented in the
report of the EC assessing the transposition
of the Whistleblower Protection Directive
adopted on 3 July 2024 show that this
provision is unclear.

To clarify the meaning of "self-standing
criminal offense." The wording of the
provision in question, also in conjunction
with recital 92, does not correspond to the
interpretation of the EC presented in the
abovementioned report. The fact that the
provisionis unclearis alsoindicated by the
finding that half of the Member States have
not transposed it correctly.

Article 21: Ensure that individuals reporting
breaches within the scope of Directive
directly to national bodies and authorities
are entitled to protection under this
Directive.

A new paragraph 5 would be added to
Article 6 of the Directive. This would
involve incorporating Consideration C62
into the articles of the Directive.
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Article 21: Time limits of protection of
Whistleblower rights should be eliminated.

A paragraph 9 would be added to Article 21
of the Directive. It should be established
that the period during which the persons
referred to in Article 4 are protected
against retaliation cannot be subject by
member states to a specific time limit, but
should instead be determined by the
needs and circumstances of each case

Article 6: Extra conditions for protection: itis
unclear whether extra admissibility criteria
are allowed (can member states add
admissibility criteria for reporting and for
obtaining protection against retaliation?)

Clearly state that the only conditions of
protection are set out in art. 6 of the
directive and no other criteria are allowed

Article 21 (3): The concept of self-standing
criminal offence is vague and creates
uncertainty about the legal action that
whistleblowers may face.

Define the concept of a self-standing
criminal offence more precisely in order to
ensure a consistent and protective
interpretation of whistleblower status.
This definition should limit the concept to
offenses that are notrelated to reporting or
public disclosure or that are in no way
necessary to reveal a violation.

Article 22 (1): It is uncertain whether the
rights of the persons concerned apply
outside the context of judicial proceedings,
for instance during the administrative
investigation following a report.

Formalize the obligation to inform the
person, prior to any hearing, of the
capacity in which they are being heard
(witness, potentially implicated person,
whistleblower suspected of knowingly
providing false information) and of their
rights (including the right to be
accompanied by counsel).

Penalties would be prescribed also in cases
when natural or legal person fails to protect
the whistleblower from retaliation and fails
to take necessary measures to stop
retaliation and eliminate its consequences
and

influences or attempts to influence the
actions of a confidential person or their
deputy when taking actions within their
jurisdiction necessary to protect the
whistleblower.

New letters e) and f) would be added to the
Article 23 (1).

A regulation is missing to prevent
differences in the level of protection
afforded to whistleblowers in different job
positions or functions when they exercise
their right to a judicial remedy.

We recommend adding a provision to
guarantee judicial remedies, including
interim measures, under the same
procedural  standards, to prevent
discrimination against reporting persons
based on their professional status.

Proceedings:

Issue identified

Proposed recommendation/
amendment

5 members of
NEIWA
submitted the
following
remarks
concerning
internal reports
and relations

Article 8 (6): The scope of sharing in relation
to internal reporting channels is defined in a
vague manner and causes practical
application problems. Cross-border sharing
between individual Member States is also
insufficiently addressed.

At the same time, it is unclear what can be,
particularly in the context of par. 9 (3), which
specifically refers to the sharing of "internal
reporting channels."

Consideration should be given to
establishing an explicit exception for
business groups, at least in relation to the
upper limit on the number of employees
that allows for such sharing.

The use of the clear term "sharing of
internal reporting channels" throughout
the directive would significantly increase
its comprehensibility.

14




between
internal reports
and external
reports:

Article 9 (1) c): Unclear meaning of the term
“impartial” in this context.

To introduce a definition of impartiality,
both institutional and in relation to the
individual reports. As regards institutional
impartiality, persons handling reports
should not have close personal ties to the
management of the organization
concerned.

As regards impartiality in relation to the
handling of individual reports, this should
be excluded for persons who have some
connection with the reported violation or
with the persons involved.

Article 11 (4): Unjustified difference
between handling repetitive reports
internally and externally.

Explicitly allowing persons dealing with
reports within internal reporting systems
not to deal with repetitive reports in the
same manner as already established
herein. In practice, this shortcoming
manifests itself in the deliberate
overwhelming of such persons.

Article 9 (2) compare with Article 12 (3): No
procedure for dealing with internal reports
made through other channels or to
unauthorised persons

An additional sentence should be added
to Article 9 (2), specifying the procedure to
be followed when internal reports are
received through channels other than the
designated reporting channels, or by staff
members other than those responsible for
handling reports.

Preamble (56): Clarify how the
“independence and absence of conflict of
interest” can be ensured by people who
“report directly to the organisational head”

Article 8 (6): Provide clarity on possibility for
companies with <250 employees to share
internal reporting channels

Permit companies with less than 250
employees to use the Group channel

if the same irregularity is reported to both an
internal and an external channel, the
relevant authority can require the internal
channel to halt its investigation until the
external one is finished.

A paragraph 7 would be added to Article 11
of the Directive

Article 8: Lack of framework for mandatory
training for internal channels

Provide mandatory basic training for
members of internal channels, with the
aim of harmonising practices and
improving the quality of report processing.

Issue identified

Proposed recommendation/
amendment

4 members of
NEIWA
submitted the
following
remarks
concerning
channels of
reporting:

By making it mandatory to schedule a
physical meeting without any prior
information, the authority becomes
exposed to inefficiencies and to all kinds of
situations, without any possibility of
‘filtering’ and selecting those meeting
requests that appear legitimate.

Amend article 9 (2) and 12 (2) in order to
allow for the competent authority to have
some discretion in decidingifitis pertinent
to schedule an in-person meeting or not.
Alternatively, where an entity or
competent authority provides for oral
reporting, it should be entitled to
determine whether such reporting may
take place by telephone or other voice
messaging systems, through physical
meetings, or through both channels.

Article 6, Article 16: No obligation for a web-
based whistleblowing platform (protection
is not guaranteed without a platform).

Reporting bodies should be required to
provide a web-based reporting channel.

Preamble (55): Clarify that the existence of a
“group” channel is merely optional and
cannot be construed as an alternative to the

Clarify that the minimum required
standard for reporting is at the local level
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local reporting channel at the subsidiary
level.

and that the group level may be added to
it, but should not substitute the local level.

Strengthen roles and procedures for
external authorities.

There must be institutional independence
of reporting channels by ensuring an
independent authorized officer who will
guarantee  full security for the
whistleblower.

Practices should be harmonized to allow
the possibility of direct reporting to an
external supervisory authority without
prior internal reporting.

Issue identified

Proposed recommendation/
amendment

5 members of
NEIWA
submitted the
following
remarks
concerning
anonymous
reports:

The EC is of the view that, if a Member State
opts to require competent authorities to
accept and handle anonymous reports, the
requirements set out in the Directive for
external reporting procedures should also
apply to anonymous reports. Competent
authorities need a system to meet the
requirements, which raises the barrier for
Member States. As aresult, they may be less
likely to implement it because the
requirements are too strict. This goes
against the goal of making it easier to report
anonymously.

It is important to enable anonymous
reporting without imposing additional
requirements.

There is no obligation for member states to
accept also anonymous reports.

All internal and external reporting
channels should be forced to accept and
process anonymous and not anonymous
reports.

Issue identified Proposed recommendation/ amendment

6 members of
NEIWA
submitted the
following
remarks
concerning
follow-up
actions:

Article 5 (12): The definition of ,follow- | The receiving person (department) should
up“ seems too broad for the directive to | have a clear obligation to review the
function effectively, even in conjunction | notification and, if a violation is found, also an
with the definition of ,feedback® | obligation to propose measures to the
Virtually any procedure following the | obligated entity to remedy such violation. The
receipt of areportis considered a follow- | obligated entity should then be required to
up. take appropriate remedial measures, unless

prevented from doing so by substantial
circumstances.

Article 5 (12): Separate approach to | It would be advisable to introduce separate
follow-up actions in the case of internal | definitions for follow-up actions taken
reporting and external reporting. The | following an internal or external report.

currentwording of the provision suggests
that legal entities could carry out
activities that fall within the
responsibility of competent authorities.
This could mislead whistleblowers.

Article 5 (12): Standardized training for | All employees of the reporting offices should
employees of external reporting offices. | have the same level of knowledge.

Currently, the staff at the reporting
centres do not have the same
knowledge.

The directive does not provide much | Establish legal standards to be followed in
guidance on how  whistleblower | investigations conducted following a report,
investigations should be conducted, or | and specify the scope of investigative powers
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on the procedures and rules to be
followed.

and the measures that may be taken in this
context.

Article 11 in connection with Article 9:
The timelines for the initial review of the
report and its referral for investigation by
the competent authorities is quite short.

Drafting specific recommendations on the
internal and external channels cooperation
and communication.

Issue identified

Proposed recommendation/ amendment

4 members of
NEIWA
submitted the
following
remarks
concerning
definitions and
prerequisites

Article 5 (9): The current wording of the
definition suggests that the work-related
contextonly appliesin cases where there
is a risk of retaliation. This could
significantly limit the scope of
application of the Directive.

The definition of work-related context should
be amended by deleting the last part
concerning the possibility of retaliation for
reporting a breach of law

Feedback: it is necessary to be able to
extend the deadline for complex cases,
as a special and extraordinary extension,
to a maximum of one year.

Due to the subject matter and/or
because the offending administrations
or public companies do not send the
documentation, or take an excessive
amount of time to do so.

For example,

Duly Justified:

3 months for cases of low complexity.
6 months for complex cases.

1 year for cases of extreme complexity.

Article 9, 1. f): Lack of obligation to
provide feedback on a regular basis.
Investigations conducted by channels
often take longer than 3 to 6 months. The
Directive does not stipulate that
feedback must be provided on a regular
basis in such cases.

Introduce a legal obligation to provide
feedback to the whistleblowers on a regular
basis after the initial feedback has been
provided, in order to keep them informed of
the progress of the investigation as long as it
is ongoing, as well as of the results when the
investigation is concluded.

Article 5 (11): The definition of retaliation
is limited to what occurs in a work-
related context. In practice, certain
retaliation measures, such as
complaints filed as a deterrent (a form of
SLAPP), threats, or even violence, take
place outside the professional context.

Revise the definition of retaliation to also
include retaliation occurring outside the
workplace.

Issue identified

Proposed recommendation/
amendment

6 members of
NEIWA
submitted the
following
remarks
concerning
competent
authorities:

Strengthen roles and procedures for external

authorities.

To foresee the possibility of initiation of
misdemeanour proceedings by the
external authority in cases where the
authorities in the procedure do not
deliver, or do not deliver in a timely
manner, to the external authority
notifications about the actions or the
measures taken upon the report of
irregularities

The Directive leaves it up to Member States to

designate the “competent authorities™.
This may mean that,

in decentralised

Amendment to Article 13: “the
competent authorities, including those
at regional or local level, shall publish

systems, information varies from one regional
agency to another, creating legal uncertainty
for whistleblowers who do not know which

and keep up to date resource maps and
implementation guides enabling the
complainant to identify the legal,
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authority to turn to depending on their
location or sector.

psychological and financial support
services available”.

Require these resource maps to follow
a common EU standard.

The European Directive allows room for each
member state to designate competent
authorities. This offers flexibility for countries
so they can align with existing structures. At
the same time, we see a problem arising in
practice. Namely, that the whistleblower
themselves has to figure out which authority
in their country is responsible for their report.
This places a heavy burden on a potential
whistleblower.

Recent developments show how important it
is for the competent authority to be able to
operate independently.

The EC can provide indicators as to when
the independence of a competent
authority is sufficiently guaranteed.
To ensure the independence of the entire
organization, Article 11 (1) may state that
the organization must be independent at
certain points.

In practice, the terms “independent channel”
and “independent administrative body” are
often interpreted in different ways. Given the
political pressures faced by many institutions
involved in  whistleblower protection,
consideration for establishing mandatory
independent administrative authorities at a
national level.

Proposals for abolition of administrative
bodies dedicated to protection of
whistleblowers are often accompanied
by arguments that such institutions are
not strictly necessary under the
directive, and point to countries where
the agenda of whistleblower protection
is handled by departmental divisions
within ministries and similar bodies.
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